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STATE OF ILLINOIS
Pollution Control Board

PCB 04-216
) (TradeSecretAppeal)
)
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)
)
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)

NOTICE OF FILING

DorothyGunn,Clerk
BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard
100WestRandolph,Suite 11-500
Chicago,IL 60601

RobertA. Messina
Illinois EnvironmentalRegulatory
Group
3150RolandAvenue
Springfield,IL 62703

KeithHarley
ChicagoLegalClinic
205 W. Monroe,4thFloor
Chicago,IL 60606

LisaMadigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
188 WestRandolphStreet,Suite2000
Chicago,illinois 60601

PLEASE TAKE NOTICE that I havetodayfiled with the Office of the Clerk of thePollution
ControlBoardanoriginal (1)andnine(9) copiesof MidwestGeneration’sMotion for Leaveto
File theAttachedReply to Respondent’sOppositionto Midwest Generation’sMotion for Partial
Reconsiderationof the Illinois Pollution Control Board’s Orderof June 17, 2004, copiesof
which are.herewithserveduponyou.

Dated: October6, 2004

•SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5687

( ~$4aryAnnMullin’

ILLINOIS POLLUTION CONTROL BOARD

)
)
)
)

MIDWEST GENERATION EME, LLC
• Petitioner,

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.



CERTIFICATE OF SERVICE

I, the undersigned,certif~rthat I haveservedthe attachedMidwest Generation’sMotion
for Leaveto File theAttachedReplyto Respondent’sOppositionto Midwest GenerationEME,
LLC’s Motion for PartialReconsiderationoftheIllinois Pollution ControlBoard’sOrderof June
17,2004,by U.S.Mail, uponthefollowing persons:

DorothyGunn,Clerk
BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard
100WestRandolph,Suite11-500
Chicago,IL 60601

• RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, IL 62703

Dated: Chicago,illinois
October6, 2004

KeithHarley
ChicagoLegal Clinic
205 W. Monroe,4thFloor
Chicago,IL 60606

LisaMadigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
188 WestRandolphStreet,Suite2000

•Chicago,Illinois 60601

Respectfullysubmitted,

MIDWESTGENERATIONEME, LLC

BY:5t4~4y21 7(~?c~

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

OneoftheAttorneysfor
Midwest GenerationEME, LLC

C}12\ 1148394.1
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STATE OF ILLINOIS
• Pollution Control BoardMIDWEST GENERATION EME, LLC )

• Petitioner, ) PCB 04-216
• • • ) (Trade SecretAppeal)

v. • )
)

• )
ILLINOIS ENVIRONMENTAL • )

PROTECTION AGENCY, )
• Respondent, • )

MOTION FOR LEAVE TO FILE THE ATTACHED REPLY TO
RESPONDENT’SOPPOSITION TO MIDWEST GENERATION’S

MOTION FOR PARTIAL RECONSIDERATION OF THE
• • ILLINOIS POLLUTION CONTROL BOARD’S ORDER

OF JUNE 17,2004

Pursuantto 35 111. Adm. Code 101.500(e),Midwest GenerationEME, LLC ‘(“Midwest

Generation”) respectfully submits this Motion for Leave to File the• Attached Reply to

Respondent’sOppositionto Midwest Generation’sMotion for Partial Reconsiderationof the

Illinois Pollution ControlBoard’sOrderof June17, 2004. In supportof this motion,Midwest

Generationstatesasfollows:

1. This matter concernsIEPA’s denial of tradesecretprotectionto a document

referredto astheContinuingPropertyRecord(“CPR”). TheCPRcontainsa listing ofhardware

andequipmentthat hasbeenaddedandretired from six coal-firedgeneratingstationsformerly

ownedby CommonwealthEdison (“CornEd”) and currently ownedby Midwest Generation.

CornEdsubmittedtheCPRto theUnitedStatesEnvironmentalProtectionAgency(“USEPA”) in

responseto anUSEPAinformationrequestundertheCleanAir Act; attheUSEPA’s suggestiOn,

CornEdsubmittedacourtesycopyto JEPA.



• 2. On June3, 2004, Midwest -Generationfiled a Petition for Reviewof IEPA’s

Denialof TradeSecretProtection. On June22, 2004, theIllinois Pollution ControlBoard(the

“Board”) acceptedthePetitionforReviewandheld,in part,that theBoardhearingon thismatter

“will be basedexclusivelyon the record before IEPA at the time it issued its tradesecret

determination.” June17, 2004Orderat 4. On August17, 2004, Midwest Generationfiled a

Motion forPartialReconsiderationoftheBoard’sOrderofJune17, 2004(hereinafterreferredto

as“Motion for Reconsideration”)seekingreversaloftheportionoftheBoard’sOrderrequiring

theBoardhearingto beon JEPA’srecord. •

3. In support of its Motion for Reconsideration,Midwest Generationarguesthat

limiting the hearin•g to the record would deny Midwest Generationdue process. Midwest

Generationcontendsthat the IEPA proceduresfor making tradesecretdeterminationslacked

fundamentalduc processprotectionsbecausethe proceduresdid. not provide a rneanii.gftil

opportunity for Midwest Generationto be heard. Specifically, Midwest Generationwas not

informedofthereasonsfor denialof tradesecretprotectionandwasnot givenanopportunityto

offer evidenceinto the recordrebuttingthe reasoning,whateverit mayhavebeen. Midwest

Generationarguesthat a Board hearinglimited to this deficientrecordwould similarly deprive

Midwest Generationof due process. Midwest Generationhas askedthat the Board partially

reverseits OrderandallowMidwest Generationto supplementtherecordonceIEPA articulates

thebasisfor its reasoning.

4. In its Opposition,JEPA, for the first time, articulatesone of the reasonsfor its

denial. In a novel andnonsensicalposition, IEPA claimsthe CPR,which is only a listing of

hardwareand equipmentadditionsandretirements,is somehow “emissionsdata”which is not

protectableasa tradesecret. IEPA thenarguesthat Midwest Generationshouldhavesomehow
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guessedthat this would have been the IEPA’s reasoningand should have pre-emptorially

addressedthis issuein its Statementof Justification,theonly opportunityMidwest Generation

• hadto submitevidenceinto therecord. Althoughthe“emissionsdata”theorywasnotarticulated

• until the Opposition,JEPA chastisesMidwest Generationfor not identifying documentsin its

Motion for Reconsiderationthatit would like to submitinto therecord.rebuttingthis theoryand

theother,asofyet unarticulatedtheories,uponwhich it basedits denial.

5. Midwest Generationwill bemateriallyprejudicedunlessit is allowedto Replyto

thisOpposition. It is only in this OppositionthatJEPAhasfirst articulatedanyofthereasonsfor

its denial of tradesecretprotectionto the CPR~So, it only now, in the attachedReply, that

Midwest Generationcanexplainwhy it would havebeenimpossible,at thetime it submittedits

Statementof Justification,to guessthat IEPA would considerthe CPR“emissionsdata.” It is

only now in theattachedReply, thatMidwest Generationcan identify the typesof documentsit.

would like to submit into the recorddisputingthe claim that theCPRis somehow•“emissions

data.”

6. Further,in its Opposition,IEPAmischaracterizedBoardcases,claimingthereis a

longhistory oflimiting hearingsin tradesecretappealsto therecordbeforeIEPA. In its Reply,

Midwest Generationproperlycharacterizesthesecasesaspertainingonly to permit appeals,and

demonstrateshow authoritycitedby IEPAsupportsMidwest Generation’spositionthathearings

ontherecordareimproperif IEPAproceduresviolatedfundamentaldueprocessrequirements.

Forthereasonsstatedhere,Midwest Generationwill bemateriallyprejudicedunlessit is

allowedto file the attachedReply. WHEREFORE,Midwest Generationrespectfullyrequests

thattheBoardgrantMidwest Generation’sMotion for Leaveto File the.AttachedReply.
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Dated: October6, 2004

Respectfullysubmitted,

MID WESTGENERATIONEME, LLC

By:
Sheld A. Zabel
MaryAnnMullin
AndrewN. Sawula

.SCHIFFRARD1NLLP
6600SearsTower •

Chicago,Illinois 60606
(312) 258-5687

Attorneysfor
MidwestGenerationEME,LLC
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• •
ILLINOIS POLLUTION CONTROL BOARD 0~cE

• )

MID WEST GENERATION EME, LLC ) S~~tco~6O~
Petitioner, • ) PCB

• ) (Trade SecretAppeal)
v. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

MIDWEST GENERATION’S REPLY TO RESPONDENT’S OPPOSITION TO
MIDWEST GENERATION’S MOTION FOR

PARTIAL RECONSIDERATION OF THE ILLINOIS POLLUTION
CONTROL BOARD’S ORDER OF JUNE 17,2004

In its Motion for Partial Reconsideration,Midwest GenerationEME, LLC (“Midwest

Generation”)hasplacedan issuebeforethe Illinois Pollution Control Board (the“Board”) that

appearsto bean issueoffirst impression.Midwest Generationmovedfor reconsiderationof the

portion of the Board’s June17, 2004 Order requiringthe Board hearingin this tradesecret

appealbe basedexclusivelyon the recordbeforethe Illinois EnvironmentalProtectionAgency

(“JEPA”) atthetime it issuedits tradesecretdetermination.MidwestGeneratiOnarguedthatthis

portion of the OrderviolatesMidwest Generation’sright to due process. Midwest Generation

identified facts, which JEPA hasnot contested,establishingthat JEPA proceduresdid not

provideMidwest Generationwith the opportunityto offer evidenceto rebut IEPA’s findings.

Midwest Generationarguedthat the right to offer evidencein rebuttal is a fundamentaldue

processright that is not curedif theBoardhearingis limited to thedeficientJEPArecord.

In its Opposition, IEPA arguesthat the Board regulationsand precedentrequire the

hearingsto be on the recordand that Midwest Generationis not entitledto offer evidencein

rebuttal.Neitheroftheseargumentsispersuasive.



I. IEPA’S TRADESECRET PROCEDURESDID NOT OFFERMIDWEST

GENERATIONAN OPPORTUNITY TO OFFEREVIDENCE IN REBUTTAL.

IEPA assertsthat Midwest Generationhad ampleopportunity to submit information to

JEPA,but it doesnot contestthat MidwestGeneration’sonly opportunityto submitinformation

waswhenit submittedits initial StatementofJustification. TheStatementofJustificationis only

required to addresstwo issues— whetherthe materialshave becomepublicly available and

whetherthe materialshavecompetitivevalue. 35 Ill. Adm. Code 130.208 The Statementof

Justification is not requiredto guessor devine IEPA’s reasoning. Here, of course, that

reasoningremainslargely unknownandJEPA doesnot contest.thatthe,denialfailedto setforth

its reasoning. JEPA also doesnot contestthat Midwest Generationhad no opportunity to

respondto whateverIEPA’ s reasonswereforthedenialbeforeit becamefinal.

IEPA appearsto argue,instead,that Midwest GeneratiOnhadtheobligation to anticipate

IEPA’s reasoningandshouldhavepre-emptorilyprofferedevidencein response.Again, thereis,

no requirementthat Midwest Generationmustguessat IEPA’s reasoningandJEPA articulates

no reasonnorcitesanyauthontyfor its positionthatthenght to offer evidencein rebuttalis not

aminimumright guaranteedby thedueprocessclause. IEPA doesnotrefutethe authoritycited

• by Midwest Generationestablishingthat theright to know thebasisfor anadversedecisionand

have an opportunity to offer evidencein rebuttal is a fundamentaldue processright. $~,

Memorandum in Support of Midwest Generation’s Motion for Partial Reconsideration

(“Midwest Generation’sMemorandum”)at 4-6.

IEPA arguesthat Midwest Generation’sconstitutional argumentsshould be rejected

becauseMidwest Generationhasnot identifiedspecific additionalevidenceit wishesto submit.

But, apartfrom the positionfirst articulatedin the OppositionregardingIEPA’s reasoningfor

determiningthattheContinuingPropertyRecord(“CPR”) constituted“emissionsdata,”Midwest
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Generationis still not on notice asto theEPA’s reasoningin denyingits tradesecretclaims.

Giventhat Midwest Generationdid not evenknowwhy the claimswererejected,andthatis still

less thanclear, it washardly in a positionto identify evidenceit would introduceto rebutthis

reasoning.

IEPA’s novel theorythat the CPRis somehow“emissionsdata”perfectlyillustratesthe

problemsassociatedwith theproceduresat theEPAlevel. TheCPRis afinancialaccountingof

hardwareadditionsandretirementsfrom Midwest Generation’ssix coalfired electricgenerating

stations. The CPRdoesnot contain informationon pollutantsemitted from the sources,and

thereis no informationon the CPRthat couldbe usedto calculateemissionsfrom the sources.

In its Statementof Justification, Midwest Generationcertified that the CPR had not been

releasedto thepublic andexplainedwhy the informationcontainedin theCPRhascompetitive

valueto the company This certificationcreatesarebuttablepresumptionthat the information

hasnot beenreleasedto the public. 35111. Adrn. Code130.208 As IEPA acknowledgesin its

Opposition,thesearethe only two showingsrequiredby thetradesecretregulations Opposition

at 6. 35 Ill. Adm. Code 130.208 While the trade secretstatuteexcludescertaintypesof

information from protection,the regulationsdo not requiresubmittersto’ demonstrate,at the

Outset, that the informationdoesnot fall within any of the statute’smanyexclusions,suchas

emissionsdata. ~ 35 Iii. Adm. Code 130 et seq. Midwest Generationwasnot requiredto

guessthat IEPA might concludeone ofthoseexclusionsappliedandit certainlyhadno notice

that EPA had, or would post hoc come up with a nonsensicalinterpretationof the term

“emissionsdata”. Accordingly,Midwest Generationcould not havedealt with this argument

pre-emptorilyin its Statementof Justificationandhadno opportunityto do soafter learningof
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this newinterpretationor to rebutEPA’s totally unanticipatedandunjhstifiedcategorizationof

theCPRas“emissionsdata.”

Although IEPA’s position is still unclear, it seemsto be taking the position that

“emissionsdata” is any information relevantto determininghow mucha particular facility is

“authorizedto emit”. IEPA’s interpretationof “emissionsdata” is strained,leadingit to an

unauthorizedandunjustifiedexpansionof thedefinition to includethe CPR. EPA reliesupon

thefollowing definition of“emissionsdata”:

Infonnationnecessaryto determinetheidentity, amount,frequency,concentration
orothercharacteristics(to the extentrelatedto air quality) oftheemissionswhich,
underan applicablestandardor limitation, the sourcewas authorizedto emit
(including, to the extentnecessaryfor suchpurposes,a descriptionofthe manner
orrateofoperationofthesource).

40 CFR2.301(a)(2)(i)(B). Pursuantto this definition, “emissionsdata” is the datanecessaryto

determinethe identity, amount,frequency,concentrationor other characteristicsof a source’s

emissions. The regulationsays“under an applicablestandard,”it doesnot say“to determine

whattheapplicablestandardis.” Theregulationpresumesknowledgeofthe applicablestandard;

“emissionsdata” is the informationusedto determinecompliancewith the standard— with the

authorization— not the informationusedto determinewhatthestandardorauthorizationis. Even

if, as EPA contends,theCPRwill aid in determining“what the facility is authorizedto emit,”

Opposition at 6-7, that is determiningwhat regulatory limits may apply, but is not, itself,

“emissionsdata.”

Midwest Generationis fully awarethat the United StatesEnvironmentalProtection

Agency(“USEPA”) requestedCommonwealthEdison’s (“ComEd’s”) CPRin connectionwith

an investigationof CornEd’scompliancewith theCleanAir Act’s New SourceReview(“NSR”)
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provisions.1 Theseprovisionsrequiresourcesto applyfor NSRpermitsif theyundertakemajor

modificationsto the facility. ~ ~g. 40 CFR 52.21. Tn relevantpart, a majormodificationis

definedas a physicalchangethat resultsin a significantnet emissionsincrease. 40 .CFR52.21

(2)(i). Physicalchangesdo not includeroutinemaintenance,repairand replacement.40 CFR

52.21 (2)(iii). USEPA requestedthe CPR to determineif ComEd had undertakenany non-

routine physical changes,not to calculateComEd’s emissions. USEPA alreadyhas all of

CornEd’semissionsdata. To determineif theprojectsidentified on the CPRcausedemissions

increases,USEPAwill usethe actualemissionsdataCornEdhasannuallysubmittedto USEPA

asrequiredby its permit.

However,unlessthe Board reversesits ruling, Midwest Generationwill be prevented •

from showingthat it is impossibleto calculateemissionsdatafrom the CPR,will beprevented

from introducingevidencethat CornEdhassubmittedall actualemissionsdatawithout a trade

secretclaim,will be’ preventedfrom introducingevidencethattheUSEPAandEPAhavenever

before consideredthe information containedin the CPRto be emissionsdata, and will be

preventedfrom introducingevidencefrom expertsthatthis interpretationis improper.

Midwest Generationdoesnot know IEPA’s otherreasons,if any, for its demalof trade L
secretstatus to the CPR. If IEPA determinedthat releaseof the CPR would not cause

competitiveharm,Midwest Generationdoesnot know the basisfor that determinationand does

1 Even assumingthe CPR is “emissions data”, the trade secretprovisions of the

EnvironmentalProtection Act only exclude from protection “emission datareportedto or
otherwiseobtained by the Agency, the Board or the Departmentin connectionwith any
examination,inspectionorproceedingunderthis Act.” 415 ILCS 5/7(c). TheCPRwasneither
reportedto JEPAnorwasit obtainedin aproceedingundertheAct; rather,IEPA obtaineda copy
of the CPRafter CornEd submittedthe documentin responseto the USEPA’s investigation
underthe federalCleanAir Act. Accordingly, even if the CPR cansomehowbe considered
“emissionsdata,” the trade secret provisions of the EnvironmentalProtection Act do not
automaticallyexempttheCPRfrom tradesecreteprotection.
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not concedethat EPA hasany expertisein mattersof competition. Given the opportunity, if

Midwest Generationhad known the basis of the denial, it would have submittedadditional

evidenceonhowthereleaseoftheCPRcancausecompetitiveharmto MidwestGeneration.

II. Board PrecedentDoesNot SupportLimiting Hearingsto theAgencyRecord in
Trade SecretAppeals.

Thereis nobasisfor IEPA’s claim thatthereis a longhistoryofBoardprecedentlimiting

hearingsin tradesecretappealsto therecord. EPAhasnot cited a singlecasein supportofthis

assertion.Instead,EPA hascited casesconcerningappealsof permit denials. Thesecasesare

inappositefor exactlythe reasonthis issueis beforetheBoardtoday. Pçrmit applicants,unlike

thoseseekingtradesecretprotection,aregiven an opportunityto respondto a potentialdenial

beforethedenialis issued.As notedin CommunityLandfill:

A ‘Wells letter’, is a letter that the Agency is requiredto submit to a
permit applicant under certain conditions pursuant’to Wells Manufacturing
Companyv. IEPA. 195 Ill. App. 3d 593; 552 N.E. 2d 107 (1stDist. 1990) The
letterprovidesthepermit applicantsanopportunityto respondto potentialdenial
reasonsbeforeadenialletter is issued.

CommunityLandfill v. IEPA, PCB 01-170,2001 WL 1598282at 5 (Ill. Pol. ControlBd. 2001).

As discussedin Midwest Generation’sMemorandum,the Wells court found that the existing

permit proceedingswereflawed at theIEPA level becausethepermit applicantdid not havethe

opportunityto proffer evidencein rebuttalto JEPA findings. Wells at 597. $~~ Midwest

Generation’sMemorandumat4.

As aresultoftheWells decision,IEPA hasadoptedprocedureswherebyit notifies permit

applicants,the “Wells letter,” of its intent to deny,accompaniedby adetailedstatementof basis.

See, ~ Ill. Adm. Code 705.141. The “Wells letter” was developedto cure, in permit

proceedings,the very samedue processproblemMidwest Generationhasraisedhere. As a

result,permit applicantsnow have an opportunity to submit additional commentsand dataas
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well asrequestapublic hearingbeforethedenialis final. ~, ~g~,35 Ill. Adm. Code705.181.

Accordingly, in permit appeals,it maybe appropriateto limit a Board hearingto the record

beforetheJEPAbecausethepermit applicanthashadameaningfulopportunityto offer evidence

in rebuttal,unlike thoseseekingtradesecretprotection. In fact, Wells is moreindicativeofthe

needfor EPA to provide Midwest Generationwith the opportunity to proffer evidencein

rebuttalto the denialof tradesecretstatusfor theCPR. GivenWells, IEPA’s referenceto the

“long history of Board precedentlimiting tradesecretappealhearingsto the record” and its

failure to cite any trade secretcases,particularly casessubsequentto Wells, is completely

misplacedandsupportsMidwest Generation’sposition.

Further, many of the permit appeal cases relied on by EPA actually support the

propositionthat the Board allows petitionersto supplementthe recordif the petitionerswere

deniedthat opportunityat theJEPAlevel. EPA’s argumentthat CommunityLandfill doesnot

standfor an entitlementto a de novohearingis largely irrelevant. In CommunityLandfill, the

Board allowedpetitionersto supplementthe recordto rebutEPA findings, thepreciseremedy

Midwest Generationis seeking. In CommunityLandfill, theBoardcited thegeneralproposition

that hearingsin denials of permit appealsare held on the record, but the. Board made an

exceptionto that generalpropositionandallowedthepetitioneranopportunityto offer evidence

in rebuttal, becausethe petitioner had been denied that opportunity at the EPA level.2

CommunityLandfill v. TEPA, at 4.

Similarly, in EnvironmentalSiteDevelopers.Inc v. EPA, an appealof adenial ofa solid

wastedisposalsitedevelopmentpermit, theBoardallowedpetitionersto introducenewevidence

2 Therecouldbeaseriousquestionwhethereventhis, orahearingdenovois sufficientto

satisfydueprocess;that the opportunityto rebutmustoccurat the initial decision-makingstage,
at the EPA stage,not later. The Board could avoi,d this issueby remandingthis casebackto
JEPAandrequiringIEPAto follow proceduresthat comportwith dueprocess.
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at the hearing. EnvironmentalSiteDevelopersv. EnvironmentalProtectionAgency,PCB 80-

15,1980 WL 13571 *3 (June12, 1980). During the hearing,EPA testified that it deniedthe

permit becauseof the waterpollution potentialof certainsludges,althoughthis basis wasnot

specifiedin thepermit denial letter. j~ The Boardallowedpetitionersto introduceadditional

evidence,not includedin its application,proving that thematerialwasinert. j4. In reversingthe

EPA’s decision,the Boardobserved,“This casecouldhavebeenhandledmoreeasilyhadthe

Agencyfully compliedwith therequirementsof Section39(a) oftheAct in issuingadenialletter

andhadESDrespondedwith asupplementalapplication.” j~.Accordingly,inbothCommunity

Landfill and EnvironmentalSiteDevelopers,the’ Boarddid not restrictthehearingto theEPA’s

record; rather it allowed permitteesto supplementthe record as fairness and due process

required.

EPA argues that the Board regulationrequiring that appealsof EPA trade secret

determinationsbeheardexclusivelyon‘the recordpreservesEPA’s properdecisionmakingrole

andpreventsforum shopping. Oppositionat 1. Midwest Generationis not forumshopping. The

companywould havegladly providedJEPAwith evidencein rebuttalhadit known of EPA’s

reasonsfor the denial and beengiven an opportunity to offer evidencein rebuttal. Midwest

Generationis only seekingto exerciseits fundamentalright to dueprocess,not to forum shop.

For thereasonssetforth above,Midwest Generationrespectfullyrequeststhat theBoard

partially reverseits orderand find that theMidwest Generationbepermittedto supplementthe

recordin orderto offer evidencein rebuttal.

-8-



Dated: October6, 2004

Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By:___________

MaryAnnMullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,illinois 60606

• (312)258-5687

Attorneysfor
• Midwest GenerationEME,LLC
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